IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERLY McMONAGLE : CIVIL ACTI ON
V.
BENSALEM TOMNSHI P, et al . NO. 97-3873

MEMORANDUM AND ORDER

HUTTON, J. Decenmber 11, 1997

Presently before this Court is Defendants’ Mdtion to
Dism ss (Docket No. 4). For the reasons stated below, the

def endants’ Mdtion is GRANTED in part and DENIED in part.

| . BACKGROUND

The plaintiff has alleged the followng facts. At
approximately 12:17 a.m on June 7, 1995, the plaintiff was driving
a car on Street Road. Pl.”s Conpl. 9§ 16. She was al one in her
vehi cl e. Id. § 18. Bensal em Township Police Oficers Christine
Kelliher (“Kelliher”) and David Nieves (“N eves”) observed the

plaintiff proceed through a red light on Street Road, and the

officers pursued the plaintiff’'s vehicle. Id. § 17. The
plaintiff, driving “in an erratic manner, . . . collided wth
anot her vehicle that was stopped at a red light.” Id. T 18.

Al t hough the plaintiff was “unarned and posed no threat to Kelli her
and Nieves,” id., Kelliher renoved the plaintiff fromher car and

“violently and forcibly grabbed plaintiff on or around plaintiff’s



neck.” 1d. 1 19. “[I]n an attenpt to protect herself fromthe
unprovoked attack,” the plaintiff returned to her vehicle and fl ed
the scene. 1d. 1 20. The plaintiff proceeded “east in the
west bound |anes of Street Road, eventually maneuvering around
oncomng traffic and naking a left turn into the Wawa Food Store
| ocated at Street Road and Kingston Way.” |d.

Kel l i her, Ni eves, Bensal emTownshi p Police Oficer Andrew
Ani nsman (“Aninsman”), Bensal em Township Police Sergeant WIIiam
Koszar ek (“Koszarek”), and Bensal em Townshi p Police Captain Robert
DeChant (“DeChant”) surrounded the plaintiff’s vehicle in the Wawa
parking lot. 1d. § 21. Wile the plaintiff remained in her car,
Koszarek fired five rounds of bullets and Ni eves fired three rounds
of bullets into plaintiff’s vehicle. [1d. 11 22, 23, 24. Plaintiff
was “shot and struck in the face and seriously injured by the
bullets.” 1d. § 24. More specifically, the plaintiff suffered
gunshot wounds to the left and right sides of her face, and to her
right index finger. Id. § 25. Further, the plaintiff experienced
several nedical conplications as a result of her injuries. 1d.
25.

On June 5, 1997, the plaintiff filed the instant suit,
nam ng the follow ng parties as defendants: (1) Bensal em Township
(“Bensalent); (2) Frank Friel (“Friel”), Bensalems Chief of
Police; (3) DeChant; (4) Aninsman; (5) Kelliher; (6) Koszarek; and

(7) Nieves. In her Conplaint, plaintiff asserts numerous causes of



action that can be divided into two categories: (1) violations of
her civil rights pursuant to 42 U S.C. 8§ 1983; and (2) various
pendant state law tort claims.® On July 2, 1997, the defendants
filed the instant notion to dismss, claimng that the plaintiff
has failed to state a claim upon which relief can be granted,

pursuant to Federal Rule of Cvil Procedure 12(b)(6).

1. DI SCUSSI ON

A Rule 12(b)(6) Motions

Federal Rule of Civil Procedure 8(a) requires that a
plaintiff's conplaint set forth "a short and pl ain statenent of the
cl ai mshowi ng that the pleader is entitledtorelief . . . ." Fed.
R Gv. P. 8(a)(2). Accordingly, the plaintiff does not have to
"set out in detail the facts upon which he bases his claim’

Conley v. Gbson, 355 U S. 41, 47 (1957) (enphasis added). In

other words, the plaintiff need only "give the defendant fair
notice of what the plaintiff's claimis and the grounds upon which
it rests.” 1d. (enphasis added).

When considering a notion to dismss a conplaint for

failure to state a claimunder Federal Rule of G vil Procedure

1. The plaintiff alleges that the defendants’ conduct viol ates section 1983,
under the Fourth, Fifth, Ei ghth and Fourteenth Amendnents (Count 1). Moreover,
the plaintiff has asserted claims for Cvil Conspiracy (Count I1), Negligence
(Count 111), Assault and Battery (Count 1V), and Intentional Infliction of
Enotional Distress (Count V).



12(b)(6),\? this Court nust "accept as true the facts alleged in
the conplaint and all reasonabl e inferences that can be drawn from
t hem Dism ssal under Rule 12(b)(6) . . . is limted to those
i nstances where it is certain that no relief could be granted under

any set of facts that could be proved.” Markowitz v. Northeast

Land Co., 906 F.2d 100, 103 (3d Gr. 1990) (citing Ransom V.

Marrazzo, 848 F.2d 398, 401 (3d Cr. 1988)); see HJ. lnc. .

Nort hwestern Bell Tel. Co., 492 U. S. 229, 249-50 (1989). The court

Wil only dismss the conplaint if "'it is clear that no relief
could be granted under any set of facts that could be proved
consistent with the allegations.'™ HJ. Inc., 492 U S. at 249-50

(quoting H shon v. King & Spalding, 467 U S. 69, 73 (1984)).

B. Applying the Rule 12(b)(6) Standard

In the present notion, the noving defendants have rai sed
five general issues. First, they assert that the plaintiff has
failed to pl ead a cause of action under Section 1983 for viol ations
of the Fifth, E ghth, and Fourteenth Anmendnents. Second, the
novi ng defendants argue that with respect to Friel, DeChant,
Ani nsman and Kel liher, the plaintiff has failed to pl ead adequately

a federal cause of action under section 1983 for violations of the

2. Rul e 12(b)(6) provides that:

Every defense, in law or fact, to a claimfor relief in any
pleading . . . shall be asserted in the responsive pleading thereto
if one is required, except that the follow ng defenses may at the
option of the pleader be made by motion: . . . (6) failure to state
a claimupon which relief can be granted . . . .

Fed. R Gv. P. 12(b)(6).



plaintiff’s Fourth Anmendnent rights. Third, they contend that al
pendent state |aw clains asserted agai nst Bensal em are barred by
governnmental inmmunity. Fourth, they assert that the remaining
defendants are i mune fromcivil liability on the state | aw cl ains
based upon negligence. Fifth, the noving defendants argue that
Friel, DeChant, Aninsman, and Kelliher are immune from civil
liability on the other state |aw clainms based upon governnenta
i muni ty.

1. The Section 1983 C ai m Based Upon Viol ations of the
Fifth, Eighth and Fourteenth Anendnents

The defendants contend that this case is “basically a
Fourth Amendnent Excessive Force 42 U.S.C. 8§ 1983 claim” Defs.’
Mem at 3. Thus, the defendants conclude that the Section 1983
clainms asserting violations of the plaintiff’s Fifth, Ei ghth, and
Fourteenth Amendnents should be dism ssed. Id. The plaintiff
concedes this issue, and agrees that her cl ainms should be di sm ssed
on these points. Pl.’s Mem at 5. Accordingly, this Court
di smsses Count |, as it relates to Fifth, Ei ghth, and Fourteenth
Amendnent vi ol ati ons.

2. The Section 1983 d ai m Based Upon Viol ation of the
Fourth Anendnent

Inits conplaint, the plaintiff supports its Section 1983
cl ai m agai nst Bensal em by all eging that Bensal em had a custom or

policy that caused the violation of +the plaintiff’s Fourth



Amendnent rights. Mreover, the plaintiff alleges that Friel’s and
DeChant’ s unl awful conduct in their rol es as supervisors gives rise
to her Section 1983 claim The plaintiff also asserts Section 1983
clains against Kelliher, Koszarek, and N eves, based on their
al | eged use of excessive force. Finally, the plaintiff clains that
the failure by DeChant, Aninsman and Kelliher to stop Koszarek’s
and Ni eves’ use of excessive force gives rise to a separate Section

1983 claimfor violations of the Fourth Amendnent.

a. Supervisory Liability: Fri el and DeChant

To prevail in a Section 1983 suit agai nst a supervisory
official, a plaintiff may not predicate the defendants' liability

solely on a theory of respondeat superior. Rode v. Dellarciprete,

845 F.2d 1195, 1207 (3d Gr. 1988) (citing Parratt v. Taylor, 451

U S. 527, 537 n.3 (1981), overrul ed on other grounds by, Daniels v.

Wllianms, 474 U S. 327 (1986)); Hanpton v. Holnmesburg Prison

Oficials, 546 F.2d 1077, 1081 (3d Cr. 1976). Instead, she nust
denonstrate that the supervising defendants had persona

involvenent in the alleged wongs. Andrews v. City of

Phi | adel phia, 895 F.2d 1469, 1478 (3d Gir. 1990) (citing Rizzo v.

Goode, 423 U.S. 362, 377 (1976)); Rode, 845 F.2d at 1207 (citations
omtted). This "necessary involvenent can be shown in tw ways,
either ‘through allegations of personal direction or of actua
know edge and acqui escence,’ or through proof of direct [action] by

t he supervisor. The existence of an order or acqui escence | eading

-6 -



to [the violation] nust be pled and proven wth appropriate
specificity.” Andrews, 895 F.2d at 1478 (quoti ng Rode, 845 F. 2d at
1207) . Moreover, the plaintiff may not prem se the defendants'
liability upon negligence. Daniels, 474 U S. at 328.

In their notion, the defendants concede that the
plaintiff has sufficiently pled a Section 1983 cause of action

agai nst Bensal emunder the required Mnell analysis. See Monell v.

Department of Soc. Servs., 436 U. S. 658 (1978) (discussing standard

for local governnent entity to be held |iable under Section 1983).
The defendants contend, however, that the clains asserted agai nst
Friel and DeChant are “duplicative . . . of the claim .

asserted against Bensalem” and should therefore be dism ssed.
Defs.” Mem at 3. This argunent is not persuasive, because a | ocal
governnent and its supervising officers may both be liable in a

Section 1983 case. See Andrews, 895 F.2d at 1481 (discussing

supervisor’s and city’'s liability). Moreover, the plaintiff has
alleged that Friel and DeChant knew about the alleged inproper
conduct and allowed it to continue. Pl.’s Conpl. 1 39, 40, 41,
43. Accordingly, the plaintiff has sufficiently pled Count |, as
it relates to Friel and DeChant.

Al t hough the defendants fail to raise this point, the
plaintiff pleads that, alternatively, Friel’s and DeChant’s
negligence gives rise to her Section 1983 claim against them

Under section 1983, a plaintiff may not prem se these defendants’



l[iability upon negligence. Daniels, 474 U S. at 328. Therefore,
Count | is dismssed as it relates to Friel’s and DeChant’s

negl i gent supervi sion.

b. Use of Excessive Force: Kelliher

The test to determ ne whet her a use of force violates the
Fourt h Amendnent queries whether the police officer's use of force
was obj ectively reasonable in light of the facts and circunstances
that confronted the officer at the tine of his or her action.

G aham v. Connor, 490 U.S. 386, 396-97 (1989).

In Graham the Suprenme Court held that:

Because “[t]he test of reasonabl eness under
t he Fourth Amendnent is not capabl e of precise
definition or nmechani cal application,” Bell v.
Wl fish, 441 U S. 520, 559, 99 S. Ct. 1861,
1884, 60 L.Ed.2d 447 (1979), however, its
proper application requires careful attention
to the facts and circunstances of the
particul ar case, including the severity of the
crime at issue, whether the suspect poses an
i medi ate threat to the safety of the officers
or others, and whether he is actively
resisting arrest or attenpting to avoi d arrest
by flight. See Tennessee v. GArdner, 471 U S
[1], 8-9, 105 S. Ct. [1694], 1699-1700 [(1985)]
(the question is “whether the totality of the
ci rcunstances justifie[s] a particular sort of

sei zure”).

The “reasonabl eness” of a particul ar use
of force must be judged from the perspective
of a reasonable O ficer on the scene, rather
than with the 20/ 20 vision of hindsight. .
Wth respect to a claim of excessive force
t he standard of reasonabl eness at the nonent
applies. . . . The cal cul us of reasonabl eness
nmust enbody al | owance for the fact that police
officers are often forced to nmake split-second
judgnments--in circunmstances that are tense,
uncertain, and rapidly evolving--about the
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anmount of force that 1is necessary in a
particul ar situation.

Id. at 396-97. Although the standard applicable under the Fourth
Amendnent is “‘not capable of precise definition or nechanical
application,”™ it is clearly established that an officer nmay
di scharge hi s weapon during the course of a lawful arrest when the
suspect is resisting arrest or pointing a gun at another officer,
or when the suspect discharges his weapon and poses a clear threat
to the officer's safety. 1d. (quoting Bell, 441 U S. at 559).

In the present case, taking the all eged facts as true, it
is clear that an officer in Koszarek’s or N eves's position could
not have believed that his or her conduct conported with clearly
established Fourth Anmendnent principles. Accordingly, the
defendants do no dispute that the excessive force allegations
agai nst those two defendant are sufficient to withstand a notion to
di sm ss.

The defendants contend, however, that only Koszarek and
Ni eves can be liable for use of excessive force under Section 1983,
because they “are alleged to be the ‘shooters.’”” Defs.” Mem at 3.
However, the defendants fail to recognize that Kelliher allegedly
“violently and forcibly grabbed plaintiff on or around plaintiff’s
neck,” Pl."s Conpl. § 19, after the plaintiff collided wi th another
vehicle. Kelliher allegedly acted before the plaintiff fled the
scene, and after the plaintiff nmerely caused a traffic accident.

Taking the facts alleged in the conplaint as true, Kelliher’s
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conduct was not objectively reasonable. Accordingly, the Court
finds that Count | is not dismssed from the conplaint, as it
relates to Kelliher’s use of excessive force under the Fourth
Amendnent .

C. Failure to Intervene and Prevent the Use of Excessive
Force: Kelliher, Aninsman and DeChant

Where “a police officer, whether supervisory or not,
fails or refuses to intervene when a constitutional violation such
as an unprovoked beating takes place in his presence, the officer

is directly liable under 8§ 1983.” Skevofilax v. Qigley, 586 F.

Supp. 532, 543 (D.N.J. 1984). More specifically, if a police
officer is present when another officer violates a citizen's
constitutional rights, the first officer is |liable under section
1983 if: “that officer had reason to know that excessive force was
being used . . . and that officer had a realistic opportunity to

i ntervene and prevent the harmfromoccurring.” Jacksonv. MIIs,

No. Cl V. A. 96- 3751, 1997 WL 570905, at * 5 (E.D. Pa. Sept. 4, 1997)
(citations omtted).

In the instant case, the plaintiff contends that DeChant,
Ani nsman, and Kel liher are |iable under Section 1983 for all ow ng
Koszarek and Nieves use of excessive force on the plaintiff.
However, the plaintiff fails to plead an adequate claim for two
reasons. First, the plaintiff has not alleged that DeChant,

Aninsman or Kelliher were in the vicinity of Koszarek or N eves,

- 10 -



and thus able to stop them from shooting. Second, the plaintiff
has not alleged that DeChant, Aninsman or Kelliher knew that
Koszarek or Nieves were using unlawful force. Accordingly, Count
| is dismssed as it relates to these officers’ failure to prevent

t he excessive force used against the plaintiff.

3. The State Law Tort d ains

Pursuant to Pennsylvania's Political Subdivision Torts
Caim Act (hereinafter "PSTCA"), local governnents and its
officials are generally inmmune fromcivil liability for state | aw
tort clains. See 42 Pa. C.S. A 888541, 8545.% Section 8550 of the
PSTCA provi des an exception to this general rule of immunity when
a governnental enployee causes an injury and that "act constituted
a crime, actual fraud, actual malice or willful m sconduct . . . ."
42 Pa. C.S. A 88550. Under this provision, the inmunity of the
government al enpl oyee that caused the injury is elimnated. The
immunity of the | ocal governnent, however, is not abolished even if

the requirenments of section 8550 are satisfied. See Parsons v.

City of Phil adel phia Coordinating Of. of Drug & Al cohol Abuse, 833

F. Supp. 1108, 1118 (E.D. Pa. 1993); Paul v. John Wananmekers, Inc.,

593 F. Supp. 219, 223 (E.D. Pa. 1984)(citing Buskirk v. Seiple, 560

3. A local governnment, however, nay be held liable under a limted set of
ci rcunstances under the PSTCA. Section 8542(b) sets forth eight (8) narrow
exceptions to a | ocal governnent's general grant of inmmunity -- i.e., (1) vehicle
liability; (2) the care, custody and control of personal property; (3) the care,
custody, and control of real property; (4) trees; traffic controls and street
lighting; (5) utility service facilities; (6) streets; (7) sidewal ks; and (8) the
care, custody and control of aninals. 42 Pa. C. S. 8§ 8542(b). None of these
exceptions, however, apply to the present case.
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F. Supp. 247, 252 (E.D. Pa. 1983); Petula v. Mellody, 631 A 2d 762,

765 (Pa. CmM th. 1993) (explaining that Section 8550 of the PSTCA
does not permt the inposition of liability on a | ocal agency for
the willful msconduct of its enployees).*

In the present notion, the noving defendants contend
that: (1) all state I aw cl ai ns asserted agai nst Bensal em shoul d be
dism ssed; (2) all state law clains based on negligence nust be
di sm ssed; and (3) only Koszarek and N eves can be liable for the
remai ning state |aw clains. The defendants argue that the
plaintiff cannot nmaintain these clains pursuant to the PSTCA
Defs.” Mem at 4. For purposes of clarity in addressing these
State law clains, this Court will separate the various Counts in
the Conplaint into tw categories: (a) clains agai nst Bensal em and

(b) clainms against the individual defendants.

a. O ai ns Agai nst Bensal em

In Counts IIl, IIl, IVand V, the plaintiff has asserted
State law clains for liability based on: (1) Bensalenis own
negl i gent and intentional acts, and (2) negligent acts, willful and
wanton acts, and intentional torts allegedly commtted by Bensal em

enpl oyees, under the theory of respondeat superior. |In this case,

none of the alleged acts of negligence by Bensal em enpl oyees fall

4. Section 8550 only abrogates application of the PSTCA sections that address
official liability, official immunity, indemity, and limtati on on damages. 42
Pa. C S. A 88550.
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wi thin one of the eight exceptions to the PSTCA. Moreover, even if

these alleged acts actually constitute "a crine, actual fraud,

actual nmalice or willful msconduct . . .," 42 Pa. C S. A 88550,
Bensalemwoul d still be imrune fromliability for such acts under
t he PSTCA. Counts IIl, 11, IV and V are therefore dism ssed, as

they relate to Bensal em

b. d ai ns Agai nst Bensal em Enpl oyees

In Count |11, the plaintiff alleges that Friel and DeChant
maliciously and intentionally conspired to conceal Bensalenis
Fourth Anmendnent violations, which led to Bensalenis pattern of
unl awf ul conduct. Section 8550 of the PSTCA provi des an exception
to the general rule of inmunity when a governnental enpl oyee causes
an injury and that "act constituted . . . actual malice or willful
m sconduct . . . ." 42 Pa. C. S. A 88550. Taking the allegations
within the plaintiff’s conplaint as true, the plaintiff
successfully asserts a valid claim against Friel and DeChant.
However, the plaintiff also clainms that Aninsman, Koszar ek,
Kel l'i her, and Nieves are liable for Cvil Conspiracy, although the
plaintiff fails to allege that these defendants commtted acts
which would support such a claim Accordingly, Count Il 1is
dismssed as it relates to Aninsman, Koszarek, Kelliher, and
Ni eves.

In Count 111, the plaintiff alleges that she has suffered

damages as a result of several instances of the defendants’
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negl i gence. These clains do not fall within the exceptions to the
PSTCA. Thus, the defendant enpl oyees are immune fromliability on
these clains under the PSTCA and, therefore, Count Il wll be
di sm ssed.

In Counts IV, and V, the plaintiff has asserted clains
agai nst Friel, DeChant, Aninsman, Kelliher, Koszarek, and N eves
for Assault and Battery and Intentional Infliction of Enotiona
Di stress, respectively. In these Counts, the plaintiff alleges
t hat the conduct of the Bensal em Enpl oyees was executed w th act ual
malice or willful m sconduct. However, the plaintiff asserts that
only Kelliher, Koszarek and N eves commtted the assault and
battery. Pl.”s Conpl. 91 54-57. Accordingly, Count IV is
dism ssed as it relates to Friel, DeChant and Ani nsman. Moreover,
the plaintiff bases her intentional infliction of enotional
distress claimon the sane facts supporting her other intentional
tort Counts. As expl ained above, the plaintiff fails to allege
that Aninsman commtted any intentional torts. Thus, Count V is
dism ssed as it relates to Aninsman.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERLY McMONAGLE : CIVIL ACTI ON
V.
BENSALEM TOMNSHI P, et al . : NO. 97-3873
ORDER

AND NOW this 11th day of Decenber, 1997, upon
consi deration of the Defendants’ Mtion to Dism ss (Docket No. 4),
| T 1S HEREBY ORDERED t hat t he Def endants’ Motion is GRANTED i n part
and DENIED in part.

| T 1S FURTHER ORDERED t hat :

(1) Count | of the Plaintiff’'s Conplaint is dismssed as
it relates to the defendants’ alleged Fifth, Ei ghth, and Fourteenth
Amendnent violations, as it relates to the failure by the
def endants to prevent the use of excessive force, and as it rel ates
to def endant Ani nsman;

(2) Count Il of the Plaintiff’'s Conplaint is dismssed
only as it related to defendant Bensal em Township, Defendant
Ani nsman, Defendant Kelliher, Defendant Koszarek, and Defendant
Ni eves;

(3) Count Il of the Plaintiff’s Conplaint is dismssed

wi th prejudice;



(4) Count 1V of the Plaintiff’s Conplaint is dismssed
only as it rel ates to def endant Bensal em Townshi p, Defendant Friel,
Def endant DeChant, and Def endant Ani nsman;

(5 Count V of the Plaintiff’'s Conplaint is dismssed
only as it relates to defendant Bensal em Townshi p and def endant
Ani nsman; and

(6) Al clains against Defendant Aninsman are di sm ssed

W th prejudice.

BY THE COURT:

HERBERT J. HUTTON, J.



